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ARTI SAN ENTERTAI NVENT | NC.

Bef ore Seeherman, Qui nn and Bucher,
Adm ni strative Trademark Judges.

By the Board:

Artisan Cnematic Enterprises, Inc. (hereinafter
“opposer”) has opposed registration of application Seri al
Nos. 75741143 and 75741963, both filed on July 1, 1999, for

t he mark ARTI SAN ENTERTAI NVENT and desi gn as shown bel ow

ARTISAN

EMNTERTAIMMENMNMNMT

for “conputerized online ordering services in the field of

vi deo and audi o recordi ngs,” based on Artisan Entertainment
Inc.”s (hereinafter “applicant”) bona fide intent to use the
mark in commerce, and for “providing information on current
and future novie offerings via a global conmputer network”
with clainmed dates of first use and first use in comerce of

Cct ober 1, 1998.
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In the notices of opposition, now consolidated, opposer
alleges that it owns application Serial No. 75765407 for
ARTI SAN for “notion picture devel opnent and production”
filed on August 26, 1999, with clained dates of first use
and first use in commerce of Septenber 1, 1985; that its
application has been suspended by the Exam ning Attorney
pendi ng the outconme of the involved applications; that
opposer has prior use; and that the parties continued use of
their respective marks is likely to cause confusion.

In its answers, applicant denied the salient
all egations of the notices of opposition and put forth the
followng affirmati ve defenses: opposer never devel oped a
nmotion picture; opposer has fraudulently stated in its
application that it has devel oped and produced notion
pi ctures since 1985;! opposer has never rel eased a notion
picture filmfor theatrical rel ease; opposer has no online
services related to its novie offerings whatsoever and,
therefore, there is no likelihood of confusion with
applicant’s mark; and applicant’s mark has been in use for
at least four years w thout any evidence of confusion.

This case now cones up on applicant’s notion for

summary j udgnment. Opposer has filed a response thereto.?

! This allegation appears to go to the validity of opposer’s own
application and not to whether opposer has rights in the mark

2 Subsequent to opposer’s response to the notion, the Board
suspended proceedi ngs for settlenment negotiations between the
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In its notion, applicant states that it served its initial
round of discovery requests on January 31, 2003, including
requests for adm ssions; that on April 10, 2003, applicant
wrote to opposer noting that no responses had been served;
and that after several assurances from opposer, responses
were finally received on July 17, 2003. Applicant argues
t hat i nasmuch as opposer did not respond to applicant’s
requests for adm ssions within 35 days after service of the
requests, the follow ng requests are deened adm tted under
Fed. R Cv. P. 36(a):
1. Opposer has never produced and distributed a
Motion Picture for theatrical rel ease under
Opposer’s mark
2. Opposer has never produced and distributed videos
enbodyi ng notion pictures for general distribution
to the public under Opposer’s nark.
3. The services in Opposer’s Application Serial No.
75/ 765, 407 were not rendered in interstate
comerce as of Septenber 1, 1985, Qpposer’s
clainmed date of first use.

Applicant concl udes that because opposer failed to
serve tinely answers to applicant’s requests for adm ssion,
it has admtted that opposer has never produced or
di stributed notion pictures or videos and that it was not

rendering services under its mark as of Septenber 1, 1985,

its clainmed date of first use. Therefore, applicant argues,

parties. Then, having heard nothing further, the Board issued a
status inquiry on Septenber 9, 2004, indicating that if there
were no response, or the parties indicated that negotiations were
concl uded wi t hout an agreenent, the Board woul d deci de
applicant’s notion for summary judgnent. Nothing was filed by

ei ther party.
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opposer has no standing to bring this opposition because it
has admtted that it does not actually use the mark in
commerce and, w thout use, there can be no |ikelihood of
conf usi on anong consuners.

Wth its notion for summary judgnent, applicant has
subm tted copies of applicant’s first set of
interrogatories, requests for production of docunments and
t hi ngs and requests for adm ssion, served by first class
mai | on January 31, 2003; a letter dated April 10, 2003 from
applicant notifying opposer that responses to discovery were
now a nonth late; an email dated April 22, 2003 from opposer
i ndi cating that responses would be sent within the week; a
letter dated May 12, 2003 from applicant indicating that
opposer’s prior prom se to provide responses was now two
weeks overdue; and an enmail exchange between counsel
resulting in opposer’s prom se on June 9, 2003 that the
responses woul d be sent out that day.

In response to applicant’s notion for summary judgnent,
opposer essentially contends that applicant has in its
possessi on docunents that opposer has produced over the
course of several years of discussion between the parties;
that these docunents clearly denonstrate opposer’s use of
its mark in comrerce as originally clainmed; and that opposer
has provi ded responses to applicant’s discovery requests.

Opposer has included the declaration of Janes R El ey,
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presi dent of and counsel for opposer, in which he declares,
anong ot her things, that beginning in 1985, opposer began a
project to develop feature notion pictures, in particular
one entitled DRI VEAVWAY; that while the screenplay for
DRI VEAWAY was under devel opnent, M. Eley pronoted the
project full-time under the Artisan nanme and sought
participation of all major notion picture studios and
distributors via tel ephone, nmailings and the attendance of
semnars, all outside the state of Chio; that the screenplay
treatnent that M. Eley mailed out generated a significant
anount of interest in the trade, and that nunerous potenti al
production partners requested copies of the screenplay to
read upon conpletion; that during the devel opnent of the
screenplay M. Eley negotiated with various conpani es for
product placenent in the film contacted the film bureaus in
nearly every state seeking information and assi stance in
scouting filmlocales and lined up talent for the film that
at the tine applicant adopted its mark opposer was |isted
wth the Chio Secretary of State as a corporation in good
standi ng; that since 1985 opposer has never abandoned its
rights in the ARTI SAN mark; and that opposer still intends
to produce the DRI VEAWAY project and release it under the
ARTI SAN | abel .

The burden is on the party noving for summary judgnent

to show t he absence of any genuine issue of material fact,



Qpposition Nos. 91153357 and 91157745

and that it is entitled to judgnent as a matter of |law. See
Fed. R Civ. P 56(c); and Celotex Corp. v. Catrett, 477 U.S.
317, 106 S. . 2548 (1986). The evidence nmust be viewed in
a light favorable to the non-novant, and all justifiable
inferences are to be drawn in non-novant’s favor. In
considering the propriety of summary judgnent, the Board may
not resolve issues of material fact; it may only ascertain
whet her such issues are present. See Lloyds’s Food Products
Inc. v. Eli’s Inc., 987 F.2d 766, 25 USPQ2d 2027 (Fed. Cr
1993); Opryland USA, Inc. v. Geat American Misic Show,

Inc., 970 F.2d 847, 23 USPRd 1471 (Fed. Cir. 1993); and

A de Tyme Food Inc. v. Roundy’s Inc., 961 F.2d 200, 22
USPQ2d 1542 (Fed. Cir. 1992).

As a prelimnary matter, we agree with applicant that
opposer failed to tinely respond to applicant’s requests for
adm ssion. |If a party on which requests for adm ssion have
been served fails to tinely respond thereto, the requests
wll stand admtted unless the party is able to show that
its failure to tinely respond was a result of excusable
neglect or unless a notion to wi thdraw or anend the
adm ssions is filed pursuant to Fed. R Cv. P. 36(b) and
granted by the Board. [Inasnmuch as opposer has done none of
t he above, applicant’s requests for adm ssion are deened

admtted. See TBMP 8§ 407.03(a).
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Not wi t hst andi ng our determ nati on above, upon careful
consideration of the record (including the adm ssions), and
resolving all reasonable inferences in opposer’s favor, we
find that applicant has not denonstrated that it is entitled
to sunmary judgnment. Qpposer’s declaration raises a genuine
issue of material fact as to standing and priority in terns
of whet her opposer has nmade use anal ogous to trademark use
prior to any date on which applicant can rely. See T.A B.
Systens v. PacTel Teletrac, 77 F.3d 1372, 37 USPQRd 1879
(Fed. Cr. 1996) (Anal ogous use nust be of such a nature and
extent as to create prior public identification of the
target termwith the party's product or service).

Accordingly, applicant’s notion for summary judgnent is
deni ed and proceedi ngs herein are resuned. To the extent
that any discovery requests are still outstanding, the
parties have until fifteen days fromthe date of this order
to respond. Trial dates, including the close of discovery,

are reset as foll ows:

THE PERI OD FOR DI SCOVERY TO CLCSE: May 1, 2005

30-day testinony period for party
in position of plaintiff to close: July 30, 2005

30-day testinony period for party
in position of defendant to cl ose: Sept ember 28, 2005

15-day rebuttal testinony period
to cl ose: Novenber 12, 2005
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In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, must be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



